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1. Scenario 1  (Activity-Based Program)

Acme’s President recently watched a documentary on Navy SEAL training.  He is now confident 
that he’s come up with a solution for the increasing obesity problem at Acme.  Not surprisingly, 
it involves lots of calisthenics, running and a fire hose.  In an effort to drum up support for his 
new initiative, he has decided to tie this to Acme’s health coverage.  Coverage will only be 
offered to those who participate in his program; however, no specific performance goal need be 
met by the participants.  

He now asks you for your comments.  What do you think?

 Go through the steps:
o HIPAA and ACA satisfied?
o ADA satisfied? 
o GINA satisfied?  
o State laws satisfied?  

 HIPAA/ACA

 The program does not appear to satisfy HIPAA.  

 Acme has proposed an activity-based program. An activity-only wellness 
program is a program that requires an individual to perform or complete an 
activity related to a health factor in order to obtain a reward, but does not 
require the individual to attain or maintain a specific health outcome.  

Examples:  Walking, aerobics, engaging in a weight-loss program.

 Under HIPAA, an activity-based program must meet stringent requirements.  

o Ability to qualify at least 1 time per year.
o Cannot have a premium differential of more than 30% of cost of 

employee-only coverage (or family where others also can participate 
for the incentive).
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o Must be reasonably designed to promote health or prevent disease.
o Uniformly available.
o Reasonable alternative standard

 May include waiver of the standard.
 Notice of availability of the standard.  
 Doctor certification that the individual’s condition makes it 

medically inadvisable.

 ACA grandfathered status is irrelevant.

 ADA

 The ADA regulations deal with disability inquiry and medical examination 
questions.  Technically this wellness program does not have these 
components.

However, the program is still subject to the ADA’s requirements on 
accommodation. ADA requires employers to provide reasonable 
accommodations (modifications or adjustments) to enable individuals with 
disabilities to have equal access to fringe benefits, such as general health and 
educational wellness programs, offered to individuals without disabilities.  

HIPAA compliance under the reasonable alternative standard will generally 
satisfy ADA concerns.

 GINA  

 No GINA concerns because there is no family history or genetic information 
being shared.

2. Scenario 2  (Layered Plan)

Deflated, the President then says, “okay, instead of the SEAL training, we’ll institute a program 
requiring employees to submit to a HRA for health coverage at a 5% discount.  For those that 
meet ‘healthy standards’, we’ll provide an additional 25% discount.  But those individuals can 
provide medical certification that their condition makes it unreasonably difficult to attain these 
numbers and we will provide a running program to get them there. This option is listed in the 
program materials.  If they cannot complete the running program, they can provide medical 
evidence to that effect and we will just make them watch a movie on Steve Prefontaine.”   

 HIPAA/ACA

 Plan is a layered plan—it has both a participation-based component and a 
health-contingent program.  
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 Incentive is, therefore, subject to a limit.  The incentive cannot be a limitless 
benefit under HIPAA because the program is not really just a participation 
based program.  To get the extra incentive, the participants must meet a 
standard and the alternative requires activity, rendering it outcome based.    

o Size of Reward:  Okay.

o Notice:  Presumably okay.

o Alternative standards?  It is okay to have an activity-based standard be the 
alternative standard to an outcome-based standard.  However, the 
reasonable alternative standard requirements must be met at each level.

For an outcome-based program, the following requirements apply to the 
reasonable alternative standard:

o Reasonable alternative standard
 May include waiver of the standard.
 Notice of availability of the standard.  
 Doctor certification that the individual’s condition makes it 

medically inadvisable is not permitted for an outcome-based 
program.

o Reasonably calculated to promote health/prevent disease?  What do you 
think of the Prefontaine movie requirement?

 Scheduling of the showing is potentially an issue.  

 ADA 

 The limit is within the 30% threshold established for a program that contains a 
medical examination/disability inquiry.  

 The reasonable alternative standard or waiver, so long as it meets HIPAA 
threshold should be appropriate.

 GINA 

 Unclear because we are not told about any inquiry into the employees family 
history.  
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3. Scenario 3  (Participatory Plan)

What if we just require people to do the HRA and eliminate the running program and the 
Prefontaine video.  Do the HRA and get the 30% premium discount on the coverage you elected.  
That will certainly get us out of the premium and the other issues right.  

 HIPAA/ACA

 Participatory plans can offer an unlimited benefit.  Participatory programs 
include: 

 Reimbursement membership in a fitness center;
 Completion of an HRA (no outcome requirement);
 Program of preventive care (like well-baby visits) [non-grandfathered 

health plans have to provide anyway];
 Attending a class.

 Really the only way you screw this up under HIPAA is to limit your class of 
eligible employees to something less than similarly-situated individuals.  

 Distinct groups of similarly situated individuals for purposes of the HIPAA 
nondiscrimination rules: 

o groups of participants (employees or former employees) based on a bona 
fide employment-based classification;

o full-time/part-time;
o occupation;
o date of hire;
o geographic location;
o membership in a collective bargaining agreement;
o length of service; and
o current/former employee

 participants as a separate group from beneficiaries (spouses and dependent 
children); and

 groups of beneficiaries based on employment classification of or type of 
relationship to the participant. 

In addition, if individuals have a choice of two or more benefit packages, all of 
the individuals who choose the same package may be treated as one or more 
groups of similarly situated individuals distinct from individuals who choose a 
different benefit package.
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 ADA 

ADA’s rules apply regardless of the type of wellness program.  If you have a 
health inquiry, then ADA applies.  

 Accommodation 

The ADA requires employers to provide reasonable accommodations 
(modifications or adjustments) to the wellness arrangement to enable 
individuals with disabilities to have equal access to fringe benefits, such as 
general health and educational wellness programs, offered to individuals 
without disabilities.  Employers also must comply with other laws the EEOC 
enforces that prohibit discrimination based on race, color, national origin, sex 
(including pregnancy, gender identity, transgender status, and sexual 
orientation), religion, compensation, age, or genetic information.  This applies 
under participatory plans as well as health-contingent plans.

Example:  an employer that offers employees a financial incentive to attend a 
nutrition class, regardless of whether they reach a healthy weight as a result, 
would have to provide a sign language interpreter so that an employee who is 
deaf and who needs an interpreter to understand the information 
communicated in the class could earn the incentive, as long as providing the 
interpreter would not result in undue hardship to the employer. Similarly, an 
employer would, absent undue hardship, have to provide written materials that 
are part of a wellness program in an alternate format, such as in large print or 
on computer disk, for someone with a vision impairment. An individual with a 
disability also may need a reasonable accommodation to participate in a 
wellness program that includes disability-related inquiries or medical 
examinations, including a waiver of a generally applicable requirement. For 
example, an employer that offers a reward for completing a biometric 
screening that includes a blood draw would have to provide an alternative test 
(or certification requirement) so that an employee with a disability that make 
drawing blood dangerous can participate and earn the incentive.



6 | P a g e

© 2016 Michael Best & Friedrich, LLP

4. Scenario 4  (Family History)

Feeling proactive, you ask the President, “what kind of questions were you thinking about asking 
in the HRA?”  The President lights up.  “You’ll love this,” he exclaims.  “You’ll recall I had that 
bout with cancer that was caught early because my doctor asked me about my uncle’s health 
issues?  Well, if we’re going to do an HRA, I want it to be predictive.  The questions should ask 
for the history of the employee’s parents, at a minimum.  In addition, I think we ought to get the 
spouse and kids of employees to also provide information.  Can’t be too careful, right?  
Employees who complete the entire HRA will be eligible for a premium incentive of 30% (self-
only coverage) and an additional 15% (self-only) if the spouse does it too.  No additional 
premium discount for the children.”

 GINA

To fall within the wellness exclusion, certain requirements must be met:

a. The wellness program must be reasonably designed to promote health or 
prevent disease.

b. Must have a reasonable chance of improving the health of, or preventing 
disease in, participating individuals.  Further, the method for promoting or 
preventing must be reasonably and not highly suspect.

c. Cannot be overly burdensome to the employee;

d. Cannot be subterfuge for violating GINA or other employment laws.  

e. The program needs to provide participants with results to tests, screening 
and measurements, follow-up information or advice.  Mere collection of 
the information is insufficient.  Alternatively, the information can be used 
to design a program to address all or some of the identified conditions.

f. Cannot impose a penalty or disadvantage on the wellness participant 
because his/her spouse’s condition prevents/impedes participation or 
achieving a certain health outcome.

g. The disclosure must be voluntary—the individual cannot be penalized for 
refusing to provide it.  

Voluntariness is conditioned on authorization and prior notice.  Effectively, you 
can ask the questions—you cannot impose an incentive on it.  

Incentive can be imposed upon manifested conditions of the employee and the 
spouse.  But this question is seeking familial history, not manifested conditions.
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 ADA

The rules about the incentive for the employee’s medical examination or 
disability inquiry are specific to the employee.  You will not trigger a problem by 
having an additional incentive about the spouse.

 Back to GINA

Asking about the spouse’s history would trigger an issue because the spouse’s 
manifested condition is genetic information of the employee.  

5. Scenario 5 (Reasonable Alternative Standards)

“I’ve been thinking about what you’ve said on reasonable alternatives.  I’m okay doing it, but I 
want the employee to ask.  I’m running a business, not a charity dedicated to the preservation of 
roadrunners.”

Does this work?

Yes.  As long as you have met the notice requirements, the participant can take on the 
obligation to contact you to take advantage of the reasonable alternative standard.  

Who?  Reasonable alternative standards are available to individuals who do not satisfy 
the outcome or who cannot complete the activity.  

What?   The standards can be waived or different accommodations made.

Reasonable alternative standards under both activity and outcome programs require that 
the participant be advised of the availability of the standard. 

How?

Both Outcome-Based and Activity Based programs have a reasonable alternative 
standard requirement, though they differ slightly.  As we stated before, medical 
certification can be requested for activity-based programs (and activity-based reasonable 
alternative standards).  

This said, the individual must be given the opportunity to comply with the 
recommendations of the individual’s personal physician as a second reasonable 
alternative standard if the physician joins into the request for the reasonable 
alternative standard.  
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When?  

The reasonable alternative standard cannot be a requirement to meet a different level of 
the same standard without additional time to comply.  

For example, if the outcome is a BMI of 30, the individual cannot be subject to 
the opportunity to requalify with a BMI of 31 on the same day.

HIPAA provides sample language (we recommend you use it).  

Where?  In any materials that describe the activity or outcome based program and 
in any disclosure that tells the participant they did not satisfy the outcome-based 
standard.  

How much?  

The same, full reward must be provided to the individual as is provided to individuals 
who met the standard initially.  If the individual qualifies mid-year under the reasonable 
alternative standard—payout can be retroactive or pro rata moving forward—either fine, 
just be consistent.

Despite the similarly-situated standard, reasonable alternative standards can be 
differentiated based upon facts and circumstances. 

6. Scenario 6 (Smoking)

“As I was walking in the back entrance, I caught wind of the smoking area (pun intended).  I’m 
concerned that this group seems to be growing again.  Let’s try to get people to quit by 
motivating through the wellness program.  I know I can get another 20% premium surcharge if I 
condition it on tobacco.  So…let’s test for that on the biometric screening.”

Thoughts?

 GINA:  Not dealing with genetic information, GINA falls to the side.
 HIPAA:  Outcome based program.  

o Premium in the zone.
o Reasonable alternative standard?  None mentioned.
o Doctor certification on the need for an alternative standard?  No—again, 

outcome based.
o Query:  Could you impose a 50% penalty solely on the smoking result?  What 

if it was just a questionnaire stating “yes, I smoke”?
 ADA?

o Because an outcome based plan, this is limited to 30%, but it is subject to 
ADA.
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o What if this was just a questionnaire?  No.  Questionnaire meets a specific 
exclusion to the ADA.

o What if it was just a program requiring individuals to submit to a smoking 
cessation class?  Again, not ADA.

 Can I differentiate on the reasonable alternative standard?  Yes.  The regulations 
specifically reference a class for step one could be followed by a nicotine replacement 
therapy treatment as step two.

o But this is not a similarly situated group, necessarily.  Differentiation on facts 
and circumstances can occur in the reasonable alternative standards.  

7. Scenario 7  (In-Kind Rewards)

“You know what?!  Forget the health insurance premium piece.  It’s too complicated and I don’t 
care about the data anyway—but I want the employees to know where they stand.  So the 
program will be as follows, individuals who complete the health risk assessment (with no family 
history questions whatsoever) will be given a fitness tracking device.  Since we’ve disassociated 
this with the plan we’ve got no issues.  Now let’s get back to work.”

ADA

The EEOC wellness guidance applies to all wellness programs that ask employees to 
respond to disability related inquiries and/or undergo medical examinations.  Because this 
program has an HRA, it falls under the EEOC guidance, even though this is a 
participatory program.  

 Reasonably calculated to promote health or prevent disease.
o At a minimum a program involving an HRA needs to have a report by to 

the employee.
 30% premium limitation.

o Measures all wellness programs of any time.
o Here no issue because the fitbit is likely not going to exceed the total cost 

of single only coverage.  But it may add up.  For example, assume:
 Premium discount;
 Cash-rewards under other portions of the program.

 If the program were more varied, it could be problem. 
 Reasonable methods of valuation are permitted.
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8. EEOC Notice requirement

 Recommend you tailor model notice to your needs.  For example, your method of 
protecting data and reporting breaches is probably different than your neighbors.  
The reason that you are collecting the data, different from your neighbor. 

 Annual notice—we generally recommend it be included in the open enrollment 
materials.  

 Separate notice recommended—EEOC should not delve into HIPAA program if 
you have the sufficient EEOC notice, but there are no guarantees in life.  

9. Taxation of Rewards

 Cash and cash equivalents:  Taxed as wages.
o Cash equivalents would include paying for a race fee or a gym 

membership, gift cards, etc.
 Premium discount:  Not taxable.

o In kind awards:  turkey, fitbits.
o De minimis amounts:  t-shirt  -- Not taxable; however, factored into the 

value under ADA regulations.
o Amounts deferred under a 125 plan that are returned to employee to 

reimburse a qualified medical expense:  not taxable.

The material appearing in this document is for informational purposes only and is not legal 
advice. Delivery of this information is not intended to create, and receipt does not constitute, an 
attorney-client relationship.  The information provided herein is intended only as general 
information which may or may not reflect the most current legal developments. 
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