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The Landscape of Wellness Programs
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How far can an employer go?

Education Participation Achievement of 
Standards

Participation in 
Programs 
Regarding 

Identified Health 
Factors

Robust Disease 
Management

?
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Background: HIPAA Nondiscrimination Rules

HIPAA prohibits plans from providing different 
eligibility rules or benefits based on an individual’s 
“health status”

Includes health history, claims, and 
medical condition

Regulations promulgated in 2006 allowed premium, 
co-payment, or deductible discounts in return for 
adherence to health promotion and disease prevention 
programs
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June 2013 regulations issued jointly by the IRS, DOL and 
HHS (the “Tri-Agency Regulations”) imposed new rules 
recognizing the impact of the Affordable Care Act on
wellness programs.  These regulations break down 
wellness programs as follows:

1. Participatory wellness programs

2. Health-contingent wellness programs

a) Activity-only wellness programs

b) Outcome-based wellness programs

Compliance Issue #1:
Tri-Agency HIPAA Wellness Regulations

HIPAA Regulation Visual
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Participatory Programs

Health Contingent Programs

Activity-Only Outcome-Based
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“Participatory Wellness Programs” are those 

that do not condition eligibility for a reward 

upon a participant’s satisfying a health 

standard and where participation in the 

programs is available to all similarly situated 

individuals.

Compliance Issue #1:
Tri-Agency HIPAA Wellness Regulations
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Participatory Programs include, for example:
Reimbursement of health club fees
Reimbursement for smoking cessation programs 
(regardless of whether the program is successful)
Waiver of co-payments or deductibles for well-baby visits
Incentives to participate in health fairs or testing (regardless 
of testing results)
Rewards for attending monthly health education seminars
and . . . 

Compliance Issue #1:
Tri-Agency HIPAA Wellness Regulations
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Participatory Programs also include:
Engaging in a health risk assessment (including biometric 
screening), without any further action (educational or 
otherwise) required with regard to health issues identified by 
the assessment.

Once the results of the HRA and biometric screening come 
back, can you require the employee to come to a meeting 
to listen to the results? Yes, as long as you require 
everyone to do so regardless of results.
However, further required education based on health status
may convert the program into a health contingent program.

Compliance Issue #1:
Tri-Agency HIPAA Wellness Regulations
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Health - Contingent Wellness Programs require an 
individual to satisfy a standard related to a health factor.  

Two types:

1. “Activity - Only Wellness Programs” require 
performance or completion of an activity but does not 
require attainment of a specific health outcome.

2. “Outcome - Based Wellness Programs” require 
attainment of a specific health outcome.

Compliance Issue #1:
Tri-Agency HIPAA Wellness Regulations
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Examples of activity-based wellness programs include:
Walking 4 miles per week
Participating in an aerobics or exercise class
Engaging in a weight loss program

The rule presumes that some people may be unable to 
participate due to health factors, so the “activity” 
involves more than mere education and discussion.

Compliance Issue #1:
Tri-Agency HIPAA Wellness Regulations
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Outcome-based wellness programs require the attainment of 
a standard related to a health factor, rather than simply 
participating or engaging in an activity. Thus, they require the 
employee to actually succeed at wellness.  Examples include:

Discounted premium for individuals who are tobacco free.
Discounted premium for individuals who have a body-mass 
index within a specified range.
Discounted premium for individuals who have an annual 
cholesterol test showing a cholesterol level under 200.

Compliance Issue #1:
Tri-Agency HIPAA Wellness Regulations
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Permitted penalty for noncompliance:
Participatory programs:  Unlimited financial penalties and rewards 
are permitted, including barring from eligibility to participate in the 
health plan.
Caution:  Other parts of the ACA limit the severity of the penalty:
Health-contingent wellness programs (both kinds): Reward or 
penalty may not exceed 30% of the total cost of employee-only 
coverage (or if spouses may participate, then each may receive the 
30% reward or penalty). 

May increase an additional 20% if in connection with a program 
designed to prevent or reduce tobacco use.

Compliance Issue #1:
Tri-Agency HIPAA Wellness Regulations
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More requirements for both kinds of health-contingent wellness 
programs (activity-only & outcome-based).  The program must:

Afford the opportunity to qualify at least once per year.
Be designed to promote health or prevent disease, not be overly 
burdensome, and not be a subterfuge.
Allow a reasonable alternative standard where it is either 
unreasonably difficult or medically inadvisable for the individual 
to either engage in the activity or attempt to attain the standard.

Disclose that a reasonable alternative standard is available, that 
a doctor’s recommendations will be accommodated, and provide 
contact information for further discussion.

Compliance Issue #1:
Tri-Agency HIPAA Wellness Regulations
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Additional requirement for outcome-based wellness 
programs:

Where the individual fails to achieve the required 
health standard (ex. cholesterol below 200), then 
such individuals are afforded the opportunity to attain 
a reasonable alternative standard without having to 
establish that attempting to attain the standard is 
unreasonably difficult or medically inadvisable.
Tobacco-free, medically inadvisable?

Compliance Issue #1:
Tri-Agency HIPAA Wellness Regulations
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The Americans with Disabilities Act (ADA) became effective 
in 1992 and prohibits discrimination on the basis of 
disability.  The EEOC enforces the ADA.

An entity subject to ADA:

“Shall not require a medical examination and shall not 
make inquiries of an employee as to whether such 
employee is an individual with a disability or as to the 
nature and severity of the disability, unless such 
examination or inquiry is shown to be job-related and
consistent with business necessity”.  

Background: Americans with Disabilities Act 
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The ADA makes an exception for certain wellness programs:
Voluntary medical exams / inquiries . . . 

Are acceptable as long as:
Medical records are kept confidential
The employer neither requires participation nor 
penalizes employees who do not participate

Background: Americans with Disabilities Act 
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In June 2016, the EEOC issued  wellness 
regulations pursuant to the ADA and GINA

Definition of “voluntary”
Notice and other requirements
Addressed incentive levels that can be provided 
and comply with the ADA/GINA

Compliance Issue #2: EEOC Wellness Regulations
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“Voluntary”
If the wellness program contains disability-related inquiries or 
medical examinations (including such inquiries as part of a 
health risk assessment), the program sponsor must not:

Require employees to participate;
Deny coverage under any group health plan or limit the 
extent of benefits [within limits] for those who do not 
participate;
Take adverse employment action or retaliate against 
(etc.) the employee; or
Fail to provide employees with adequate notice.

Confidentiality obligation also attaches.

Compliance Issue #2: EEOC Wellness Regulations
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Notice Requirements
Must be written so the employee is likely to understand;
Must describe the type of medical information that will be 
obtained and the specific purposes for which the medical 
information will be used;
Must disclose who will receive the medical information
Must describe the restrictions on the disclosure of the 
medical information, with whom the information will be 
shared, and the methods of protection the covered entity 
uses to ensure against improper disclosure of the 
medical information. 

Compliance Issue #2: EEOC Wellness Regulations
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Other Requirements.  The program must
Be reasonably designed to promote health or prevent 
disease;
Have a reasonable chance of improving the health of, or 
preventing disease in, participating individuals;
Have a reasonable method for promoting wellness or 
preventing disease;
Provide participants with results – mere collection of the 
information is insufficient
Not impose a penalty or disadvantage on the participant 
because his/her spouse’s condition prevents/impedes 
participation or achieving a certain health outcome.
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Limits on Benefits in Regulations
The benefit/incentive under the program(s) cannot 
exceed 30% of the total cost of employee-only coverage.

Aggregate all wellness programs offered as part of a 
group health plan;

Employer may offer incentives as high as 50% of 
employee-only coverage for a program designed to 
prevent or reduce tobacco use.

However, this will not apply to medical exams that 
test for the presence of nicotine or tobacco.

Compliance Issue #2: EEOC Wellness Regulations
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10/2016: AARP filed a complaint arguing that the 
EEOC's incentive maximum of 30% was arbitrary and 
capricious and likely to be far more coercive on lower 
income employees who could not afford the 30% 
increase in premiums.

8/2017: Court agreed that EEOC failed to show 
support for standard and ordered the EEOC to 
reconsider the voluntariness standard of the current 
incentive limit and issue a timeline for new 
rulemaking, but left the 30% incentive limit intact.

Compliance Issue #2½ : AARP v. EEOC Saga
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12/2017:  Court vacated the 30% incentive limit under the 
ADA and GINA wellness regulations effective January 1, 
2019, left the remainder of the wellness regulations intact, 
and ordered new rules by 8/18.  Did not stay enforcement?!

1/2018: Court ordered that  the EEOC does not have to 
engage in any set schedule of rulemaking, but required that
it file a status report regarding future rulemaking by 3/30/18.

3/2018: EEOC announced it has no current plans to issue a 
Notice of Proposed Rulemaking addressing incentives by a 
specific date, but did not rule out the possibility that it may 
issue such a notice in the future.

Compliance Issue #2½ : AARP v. EEOC Saga
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What are employers doing as they approach open enrollment for 2019 
calendar year programs?

Stay the Course: continue to attempt to follow the Tri-Agency rules 
and the EEOC rules that remain in effect, at least until 2019 and 
not move in any direction until there is greater clarity 

Scale Back:  Lower incentive amounts and penalties (how much?) 
or suspend wellness programs altogether out of abundance of 
caution  

Damn the Torpedoes: Modify wellness programs to observe only 
the Tri-Agency rules and ignore the EEOC rules, which are about 
to be vacated, permitting wellness programs to have better 
incentive arrangements that would be permitted by the current 
EEOC rules 
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The Genetic Information Nondiscrimination Act (GINA) (enacted
in 2008) prohibits discrimination on the basis of genetic
information in plan coverage and specifically prohibits group
health plans and health insurance issuers from:

1. Increasing the group premium or contribution amounts 
based on "genetic information"

2. Requesting or requiring an individual or family member to 
undergo a "genetic test" 

3. Requesting, requiring, or purchasing genetic information 
prior to or in connection with enrollment, or at any time for 
"underwriting purposes"

Background: Genetic Information Nondiscrimination Act 
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“Genetic Information” is defined very broadly and includes:

1. The individual’s "genetic tests"

2. The "genetic tests" of family members

3. The "manifestation of a disease or disorder 
in family members"  (includes spouses)

4. Any request for, or receipt of, genetic services or 
participation in certain clinical research

Background: Genetic Information Nondiscrimination Act
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Compliance Issue #3: GINA Rules
A group health plan cannot collect genetic information for 
underwriting purposes.  Underwriting includes

Rules for, or determination of, eligibility--including enrollment, continued 
eligibility, changes in deductibles, or other cost-sharing mechanisms in 
return for activities such as completing a health risk assessment or 
participating in a wellness program;

The computation of premium or contribution amounts—including 
discounts, rebates, or other premium differential mechanisms in return for 
activities such as completing a health risk assessment or 
participating in a wellness program;

The application of any preexisting condition exclusion under the plan; or

Other activities related to the creation, renewal, or replacement of a 
contract of health insurance or health benefits.
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Compliance Issue #3: GINA Rules
Employers can request genetic information if:

The request is part of a wellness program offered by the employer; 
and

The employee provides a prior, knowing, voluntary, and written 
authorization; and

Only the employee and a licensed health care professional (or 
genetic counselor) receive individually identifiable information; and

The employer receives only aggregate information.
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Compliance Issue #3: GINA Rules

Scenario: A plan provides a premium reduction to an 
enrollee who completes a health risk assessment after 
enrollment. The HRA includes questions about the 
individual’s family medical history. This request for family 
medical history will be for "underwriting" purposes under 
GINA because completion of the HRA provides the enrollee 
with a premium reduction.

This arrangement violates GINA.
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Compliance Issue #3: GINA Rules
Possible Solutions:

Modify the HRA to provide for no reward (or penalty) for completing it 
(or failing to complete it) so that it would not be for “underwriting 
purposes.”

or

Split it into two HRAs, one that asks for family medical history (with no 
reward or penalty) and one that does not (with reward/penalty).

or

Modify the HRA to not seek family medical history.
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Compliance Issue #3: GINA Rules

Practical Tip: If the decision is to not seek GINA-protected information, the 
group health plans might consider the following language for the HRA form:

"In answering this question [about providing any other information that is relevant 
to an individual's health], you should not include any genetic information. That is, 
please do not include any family medical history or any information related to 
genetic testing, genetic services, genetic counseling, or genetic diseases for which 
you believe you may be at risk."
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Many employers are recognizing the problems high 
deductible health plans are causing with employees and 
are establishing or enhancing on-site health care 
arrangements.  Advantages include:

Offering basic low-cost care, valued by employees
Immediate attention to the health problem
Integration with wellness program and occupational 
health
Likely enhances productivity

Compliance Issue #4: On-Site Clinics 
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Disadvantages of on-site clinics include uncertainty 
in legal and tax treatment:

Is it a health care provider providing primary care?

Is it a plan?

Is it HIPAA compliant; what is “Protected Health 
Information?”

Does it disqualify the employee from HSA eligibility?

Is it available to non-participants in the group health plan?

Should the employer charge something for use?  How?

Compliance Issue #4: On-Site Clinics 
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An employer may not make hiring or firing decisions, 
or otherwise discriminate against an individual, on 
the basis of the individual’s “use or nonuse of lawful 
product off the employer’s premises during 
nonworking hours.” 

Intended application: cigarettes, alcohol, 
pharmaceuticals prescribed by a doctor for the 
person taking them, etc. 

Compliance Issue #5: Wisconsin Fair Employment Act
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Exception for life, health, or disability insurance coverage . . .  
An employer may not charge employees using lawful products 
different rates for coverage unless:

The difference between the premium rates charged to a person 
who uses that lawful product and one who does not reflects the 
difference in cost between providing the coverage to the 
individuals who use the lawful product and those who do not.

The employer provides each individual who is charged a 
different premium rate based on the use or nonuse of lawful 
products with a written statement specifying the premium rate 
differential used by the insurance carrier.

Compliance Issue #5:Wisconsin Fair Employment Act
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Are the benefit provisions preempted by ERISA?

The Employee Retirement Income Security Act (ERISA) 
preempts “any and all State laws insofar as they may 
now or hereafter relate to any employee benefit plan….” 
ERISA §514(a) (some exceptions apply).

Insured plans?
Self-funded plans?

Compliance Issue #5: Wisconsin Fair Employment Act
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18 jurisdictions have enacted laws protecting use of "tobacco
only.” These include: Connecticut, District of Columbia,
Indiana, Kentucky, Louisiana, Maine, Mississippi, New
Hampshire, New Jersey, New Mexico, Oklahoma, Oregon,
Rhode Island, South Carolina, South Dakota, Virginia, West
Virginia, and Wyoming.

8 states protect the use of lawful products. These are
Arizona, Minnesota, Missouri, Montana, Nevada, North
Carolina, Tennessee, and Wisconsin.

4 states offer statutory protection for employees who engage
in lawful activities. These are California, Colorado, New
York, and North Carolina.

Other States Protecting Tobacco Use
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ABC Company offers employees and spouses a $75 
cash gift for taking a Health Risk Assessment, including 
biometric screenings offered by a 3rd party vendor.

Issues?

How would the analysis change if ABC Company 
requires an employee to take a Health Risk Assessment 
as a condition of eligibility for coverage in the 
Company’s group health plan?

Scenario #1
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DEF Company discounts employee contributions toward 
the cost of coverage by $25 per pay period for 
employees who attain a particular favorable score on a 
wellness factor scoring matrix, which considers, body 
mass index, several cholesterol factors, blood pressure, 
and nicotine use.

Issues?

Scenario #2
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GHI Company charges smokers $50 more in monthly 
premium contributions.

Issues?

What if GHI Company refuses to provide any coverage 
for smokers, and not even if the individual would pay 
100% of the cost.

Scenario #3
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JKL Company maintains a wellness program with outcome-
based rewards for positive health factors and non-tobacco use.  
Newly hired employees wishing to participate, undertake 
biometric screening.  If tobacco use is found, the employee 
receives no reward, resulting in having to pay $100 more for 
health coverage per semi-monthly paycheck than non-tobacco 
users.  To avoid the charge, an employee can take a smoking 
cessation class, but that is only offered in the spring and fall.  If a 
new employee tobacco user is charged $300 before he can take 
a tobacco cessation class, does the employer violate the law if it 
does not refund tobacco charges to the employee after he takes 
the class?

Scenario #4
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MNO Company maintains a self-funded health plan with a 
wellness program that charges more for employees with low 
biometric scores and tobacco use.  Over the course of the year, 
it collects an extra $100,000 in employee wage deductions as a 
result of these wellness program charges.  Do these funds 
constitute “plan assets” under the Employee Retirement Income 
Security Act (ERISA) such that MNO Company has a fiduciary 
obligation to account for how these funds are spent on behalf of 
the participants in the Plan?

Scenario #5
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PQR Company maintains a self-funded health plan.  In addition 
to its robust wellness program, the health plan includes a robust 
disease management plan.  If the individual is identified as 
having various disease factors, various co-pays will be waived if 
the individual engages in health coaching as to the disease.

Issues?
What if PQR Company denies or limits coverage if an individual 
does not comply with disease management recommendations?

Can PQR Company pay an individual to drop the health plan?

Scenario #6
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XYZ Company offers a $100 gift card per year for each 
employee that undertakes a health risk assessment with 
biometric screening.

Over the course of the year, it provides $30,000 in gift cards.

Does XYZ  Company have to report to the IRS the gift card value 
as W-2 wage income to each of the employee recipients?
What is the threshold de minimis number below which the IRS does not 
require W-2 income reporting?

Scenario #7
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Questions?


