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LEGAL OUTLINE (HIPAA/ACA/ADA/GINA)

Affordable Care Act/HIPAA

A. Under the Affordable Care Act’s amendments to HIPAA, two categories of wellness 
program now exist.  As used below, unless otherwise stated below, a reference to HIPAA 
is also reference to the ACA.

1. Participatory Programs

 Programs that do not condition eligibility for a reward upon a participant’s 
satisfying a health standard and where participation in the program is available to 
all similarly-situated individuals.

Examples:  Reimbursement of health club fees, smoking cessation programs, 
incentives to participate in health fairs or testing, rewards for attending monthly 
health education seminars, engaging in a health risk assessment (no further action 
required).  

 Permissible Penalty/Reward:  Unlimited penalties and rewards, including barring 
from eligibility to participate.  But see:  EEOC Guidance, below.

 If the program discriminates on a basis which is not a “health factor”, HIPAA is 
not implicated (other protected categories may be implicated).

o For example, if scheduling does not permit the individual to complete the 
participatory activity, HIPAA is not violated.

2. Health Contingent Programs

 Programs that require an individual to satisfy a standard related to a health factor.  
Two types:

a. Activity Only:  Requires completion of an activity, but does not require 
attainment of a specific health outcome.
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Examples:  Walking four miles/wk, participating in aerobics, engaging in a 
weight-loss program.  Activity involves more than mere education and 
discussion.

b. Outcome Based:  Requires attainment of a specific health outcome, rather than 
simply participating or engaging in an activity.

Examples:  Discounted premiums for individuals who are tobacco free; 
discounted premium for meeting body-mass or cholesterol threshold.

 Permissible Penalty/Reward:  May not exceed 30% of the total cost of employee-
only coverage (or if spouses (or dependent children) also participate in the 
program, then 30% of the total cost of the coverage in which the employee and 
applicable dependents are enrolled).  But see:  EEOC Guidance, below.

This limit can be increased by an additional 20% to the extent that the additional 
percentage is in connection with a program designed to prevent or reduce tobacco 
use.  But see: EEOC Guidance Below.

 Specific Requirements:

1. Individuals must have the opportunity to qualify at least one time/year.

2. Program must be designed to promote health or prevent disease; it cannot be 
overly burdensome, and must not be a subterfuge.

a. Example:  Program that collects information but does noting with it; 
i.e., proving results, follow-up information; or advice designed to 
improve the health of participating employees—or to design a program 
addressing some of the identified conditions.  

3. Program must allow reasonable alternative standard to obtain the full reward.

4. Program materials must disclose that a reasonable alternative standard is 
available, that a doctor’s recommendations will be accommodated, and 
provide contact information for further discussion. 

a. The disclosure must also be included in any disclosure to the 
individual that they did not satisfy an outcome-based standard, as 
applicable.

b. Note, while it must be advertised, there is no obligation to provide the 
RAS unless it is requested by the individual.
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 Reasonable Alternative Standards:

o For Activity-Only Requirements, an individual who are unable to 
participate in or complete (or have difficulty participating in or 
completing) the program’s prescribed activity due to a health factor must 
be given a reasonable opportunity to qualify for the award through a 
different method. 

 The plan can seek verification that a health factor makes it 
unreasonably difficult for the individual to satisfy, or medically 
inadvisable for the individual to attempt to satisfy the standard.  

o For Outcome-Based Requirements, the program must provide a reasonable 
alternative standard to qualify for the reward for all individuals who do not 
meet the initial standard that is related to a health factor, without having to 
establish that attempting to attain the standard is unreasonably difficult or 
medically inadvisable.

 The plan cannot seek verification of the need for the reasonable 
alternative standard

o Waiver of the standard is deemed to be a reasonable alternative standard.

o Other requirements:

 If the RAS is completion of an educational program, the program 
must make the educational program available or assist the 
employee in finding it.

 Employer must generally pay for the cost of the program, 
provided, however, where the RAS is a diet program, the program 
is not required to pay for food costs, but must pay the membership 
fee.

 Time commitment for the RAS must be reasonable.
 If the individual’s physician states that the plan standard is not 

medically appropriate, the plan must provide an RAS that 
accommodates the recommendations of the physician.  Here, 
however, normal cost sharing on medical items or services that 
may be required to comply can be assessed.

o The Plan can change the reasonable alternative standard so that the same 
standard is not being repeated year after year.
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o Reasonable alternative standard can be another health-contingent 
requirement.

 Limitation, you cannot require that the individual meet a different 
level of the same standard without providing additional time to 
comply, taking into account the individual’s circumstances. If this 
path is selected, the individual also must be given the opportunity 
to comply with the recommendations of their personal physician as 
a second reasonable alternative standard instead of that required by 
the Plan; but only if the physician joins the request.  

 If the reasonable alternative standard is an activity-only 
requirement, then you can require physician certification of the 
need for the reasonable alternative standard.  

EEOC Guidance

A. Americans with Disabilities Act:  

1. A covered entity shall not require a medical examination and shall not make 
inquiries of an employee as to whether such employee is an individual with a 
disability or as to the nature and severity of the disability, unless such 
examination or inquiry is shown to be job-related and consistent with business 
necessity.

2. ADA makes an exception to the above prohibition where the wellness program 
consists of voluntary medical examinations/inquiries.  These are acceptable as 
long as:

a. Medical records are kept confidential;

b. The program is “voluntary”.  For this purpose, voluntary means:

i. The program sponsor does not require employees to participate.
ii. The program sponsor does not deny coverage under the group 

health plan or limit the extent of benefits for those who do not 
participate.

iii. The program sponsor does not take adverse employment action or 
retaliate against the employee.

iv. The program sponsor provides employees with adequate notice.

c. The benefit/incentive under the program cannot exceed 30% of the total 
cost of employee-only coverage.  The EEOC believes that anything over 
30% is coercive, thus not voluntary.  In calculating the 30%:

i. All wellness programs offered as part of the group health plan are 
aggregated.
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ii. In kind incentives must be valued and factored in:  time off, prices, 
other items of value.

1. Method of valuation must be reasonable.
2. De minimis still must be factored in.

What this means is that requirements that result in an outright denial of 
coverage based upon a refusal to submit to disability-related inquiries or 
undergoing a medical examination constitutes a violation of this provision 
as the penalty/reward is greater than 30%.

d. Smoking cessation programs can be lumped into this category depending 
upon the nature of the request.  

i. Submission to blood draw for detection of tobacco (this will be an 
issue).

ii. Submission of answer to question, “are you using tobacco?” likely 
fine and the incentive can be raised the additional 20%.

3. So What Does 30% Mean?

It depends on the circumstances.

a. Where participation in a wellness program depends on enrollment in a 
particular group health plan, the employer may offer an incentive up to 
30% of the total cost of self-only coverage under that plan.

b. Where an employer offers a single group plan, but participation in the 
wellness program does not depend on the employee’s enrollment in that 
plan, an employer may offer an incentive of up to 30% of the total cost of 
self-only coverage under that plan.

c. Where an employer has more than one group health plan, but participation 
in a wellness program does not depend on the employee’s enrollment in 
any plan, the employer may offer an incentive up to 30% of the total cost 
of the lowest cost self-only coverage under a major medical group health 
plan offered by the employer.

d. Where an employer does not offer a group health plan, the rule uses the 
cost of the second lowest cost Silver Plan available through the 
Marketplace where the employer’s principal place of business is located as 
the benchmark to set the limit (for a 40 year-old non-smoker).

i. According to the Huffington Post in January 2016, the most 
expensive exchange coverage (on average) was in New York 
followed by South Carolina.  The good news, Delaware was 8.
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e. Effect on Spousal Coverage Incentive – The 30% ADA limit does not 
apply to incentives imposed on spouses.  Therefore, an employer can 
incentivize spousal participation, subject to the limits imposed by HIPAA, 
above, and GINA, below.

4. Can you explain confidentiality?

a. Information must be collected and maintained on separate forms and in 
separate medical files.

i. Do not intermingle information collected on the wellness 
arrangement with information submitted for a disability 
accommodation.

b. Medical information regarding the medical history of the employee shall 
not be used for any purpose inconsistent with the regs.

c. Medical information collected through an employee health program only 
may be provided to a covered entity under the ADA in aggregate terms 
that do not disclose, or are not reasonably likely to disclose, the identity of 
specific individuals, except as needed to administer the plan and as 
permitted in the regs.

d. You cannot require the employee to agree to the sale, exchange, sharing, 
transfer, or other disclosure of medical information or to waive any 
confidentiality protections as a condition of participating in the wellness 
program or for earning any incentive the covered entity offers in 
connection with such a program.

5. Notice.

a. Regulations impose an annual notice where employees participate in a 
wellness program that asks disability-related questions and/or requires 
medical examinations.  The notice, written in plain language, must 
specify:  

i. the information to be collected;
ii. how the information will be used;

iii. with whom the information will be shared; 
iv. restrictions on disclosure; and
v. methods the covered entity will use to prevent the improper 

disclosure of medical information.

b. EEOC has released a model.  Use care when adopting the model as it 
overstates some obligations—e.g., the speed with which an improper 
disclosure must be disclosed to the participant.  
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c. EEOC takes the position that this notice requirement applies to all 
wellness programs that include disability-related inquiries and/or medical 
examinations, not just those that are part of a group health plan.  

B. Genetic Information Non-Discrimination Act (GINA) (or how spouses and kids 
factor into all this) 

1. But for a wellness program exception to GINA, it would be a violation of law to 
request genetic information of the employee.  Genetic information of the 
employee includes the medical history of the spouse.  

To fall within the wellness exclusion, certain requirements must be met:

a. The wellness program must be reasonably designed to promote health or 
prevent disease.

b. Must have a reasonable chance of improving the health of, or preventing 
disease in, participating individuals.  Further, the method for promoting or 
preventing must be reasonably and not highly suspect.

c. Cannot be overly burdensome to the employee;

d. Cannot be subterfuge for violating GINA or other employment laws.  

e. The program needs to provide participants with results to tests, screening 
and measurements, follow-up information or advice.  Mere collection of 
the information is insufficient.  Alternatively, the information can be used 
to design a program to address all or some of the identified conditions.

f. Cannot impose a penalty or disadvantage on the wellness participant 
because his/her spouse’s condition prevents/impedes participation or 
achieving a certain health outcome.

g. The disclosure must be voluntary—the individual cannot be penalized for 
refusing to provide it.  

2. Disclosure must be knowing and voluntary, as evidenced by a prior written 
authorization that meets the following requirements.

a. Written in an understandable format;

b. Describes the genetic information that will be obtained and the purpose for 
obtaining it.

c. Describes the restrictions on disclosure of the genetic information. 
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3. Disclosures of “genetic information” to the covered entity must be in the 
aggregate.  Individually identifiable genetic information may only be provided to 
the individual and the applicable health care professional or genetic counselor.  
Under no circumstances may information be accessible to managers, supervisors, 
individuals who make employment decisions, or others in the workplace.

4. Incentives.  

a. Except as provided below, no incentive can be offered for the employee to 
provide his own genetic information, but questions about genetic 
information may be asked in a health risk assessment so long as the 
employee is advised that the incentive is available even if those questions 
are not answered.  For example, the instructions to the form might make 
this clear.

b. No incentive may be offered for genetic information of the employee’s 
children (regardless of age).  

c. With regard to a spouse, an incentive may be offered for information 
about the spouse’s manifestation of a disease or disorder as part of a health 
risk assessment.  No incentive may be offered in return for the spouse’s 
genetic information (e.g., the genetic markers that indicate the propensity 
to have a condition which has not manifested itself).  

This does not mean that the information cannot be requested, just that the 
spouse can refuse to answer with no penalty.  Disclosure of the spouse’s 
information must meet the requirements set forth above.  The health risk 
assessment must also be administered in connection with the spouse's 
receipt of health or genetic services offered by the employer, including 
such services offered as part of an employer-sponsored wellness program. 

d. The inducement is subject to the same limitations as set forth in the ADA, 
except that the inducement can be doubled—i.e., 30% of self-only 
coverage for each of the employee and spouse.  

5. Coercive Conduct Prohibited

A covered entity cannot condition coverage under the wellness program (or 
receipt of the incentive) on the employee or spouse agreeing to permit the sale, 
exchange, sharing, transfer or disclosure of genetic information or upon the 
waiting of legal protection.  Similarly, the covered entity cannot condition 
coverage under the health plan on the employee or spouse providing genetic 
information.  
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It is permissible to offer incentives to individuals to participate in programming 
where the programming is of general application—i.e., to those with genetic traits 
suggesting they will later exhibit the condition, as well as to those who have the 
condition and those exhibiting lifestyle choices that put them at risk of also 
exhibiting the condition.

The material appearing in this document is for informational purposes only and is not legal 
advice. Delivery of this information is not intended to create, and receipt does not constitute, 
an attorney-client relationship.  The information provided herein is intended only as general 
information which may or may not reflect the most current legal developments. 
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